


Science and the Law

• Know the legal elements.

• Understand the statutes.

• Study facts.

• Become an expert – for the specific science at issue.

• Communicate the science clearly.

• Force an answer when everything’s not black or white.
• Opinion offered must be to a reasonable degree of scientific certainty.

• Same structure applies across technology subject matter.



What is MERA?
Minnesota Environmental Rights Act.

• Purpose (116B.01).

• Each person is entitled by right to 
the protection, preservation, and 
enhancement of air, water, land 
and other natural resources.  

• Each person has the responsibility 
to protect, preserve, and enhance 
our NR. 

• MN policy to have humans and 
nature exist in productive harmony 
now and for future generations. 



Who can protect our natural resources? 
Everyone. 
• 116B.03: 

• Any person may maintain a civil action for declaratory or equitable 
relief against any other person for the protection of air, water, land, or 
other natural resource in the State from pollution, impairment, or 
destruction. 

• Cannot sue someone who is acting pursuant to an environmental 
quality standard, rule, or permit. 



Pollution, impairment, or destruction means…

• Any conduct by any person which violates, or is likely to violate, any 
environmental quality standard, rule, or permit (violate laws)

Or 

• Any conduct that materially adversely affects or is likely to materially 
adversely affect the environment (harm resources)



The Agency loop…116B.10
• Any person may bring an action for 

declaratory or equitable relief against the 
state when the action is a challenge to an 
environmental quality standard, rule, or 
permit. 

• Court decides if Plaintiff meets burden.

• If so, tells agency to evaluate itself. 

• Different than section .03.  
• Can’t get to State law violation. 

• Can only say law is not strong enough to 
protect our resources.



Why not more MERA challenges?

• $$

• Legislative risk. 

• Legislature changed law mid-case.

• Passed law to stop Court ordered relief.

• Threat to exclude groundwater from MERA – ridiculous!



Obstacles to a Groundwater Case

• Motion to dismiss (failure to state a claim).

• Motion for summary judgment, for new trial (failure to show enough 
evidence).

• Motion to exclude key evidence, experts (failure to meet evidentiary 
standards).

• Not enough evidence.

• Wrong evidence, bad evidence.

• No empathy for client.

• No compelling story.

• Just doesn’t feel fair.



Keys to a groundwater case

• Facts, law, empathy all line up. 

• Compelling story.

• Compelling evidence. 

• Deal with bad facts.

• Legal claims and damages. 

• Trigger emotional response.  

• Show an avenue supported by law, science, feelings.



WBL case: Win, lose, then what?

• 4 week trial – March, 2017

• 140 page opinion by Judge Marrinan for WBLRA, WBLHA

• Appeal by DNR, City of White Bear Lake, White Bear Lake Township

• Reversed  - using Agency Loop.

• MN Supreme Court will decide. 

• Briefs by DNR, City, Town due today

• 10 days for us to file Reply briefs

• Oral argument and decision



WBL Trial: Everyone was an “expert”



WBLRA Experts 

Megan Funke, PhD, EOR

• Liminologist.

• Modeled WBL changes at various 
water levels.

• Change in fish and plants.

• Historical precipitation and 
drought levels.

• Abnormal response to 
precipitation now.

• Lower lows and lower highs.

Stu Grub, EOR
• Geology.
• Why/How WBL connected to 

Aquifer.
• Surface water in wells.
• Confirmed USGS model.
• Groundwater budget model.
• GW pumping causes low lake 

levels.
• Lower lows and lower highs.



Cross Examination of DNR Experts

Matthew Tonkin, PhD, Papadopulos

• No model. 

• GW pumping is a direct cause of 
WBL level declines.

• Agrees to the shift of hydrograph –
– lowers lows and lower highs.

• Admits USGS accounted for 
precipitation and evaporation.

• Agrees study prior findings still 
true today.

Jim Solstad, DNR hydrologist

• No model.

• His charts support Dr. Funke’s
opinion. Dr. Jennings does too.

• WBL tracks precipitation pattern 
until 2010.  Then failure to 
rebound.

• WBL same pattern as Lake 
Minnetonka historically, but not 
last 10 years.



More Cross Examination of DNR Experts...

Jim Berg, DNR Hydrogeologist

• Planned to use USGS model until 
learned it didn’t support DNR 
opinion. Then DNR’s position 
changed. Ignored it.

• Agreed pumping from wells “far” 
away has a “significant” effect 
based on pumping rate.

• Agrees with all DNR experts that 
pumping and climate influence 
WBL level.   

Martin Jennings, PhD, DNR Fisheries

• Liminologist

• No model.

• No future opinion.

• If cause of WBL’s decline is due 
to human conduct, that is a 
negative impact.

• Agrees with Funke that littoral 
losses are substantial.



Importance of Cross Examination



Cross of DNR Expert Tonkin



Tonkin’s calibration analysis:

TX 2141-7



Court’s response to Tonkin:



DNR Expert Solstad on 
Lake Minnetonka v. White Bear Lake

• Studied both. 

• Both lakes had similar responses to dust bowl and 88/89 drought. 

• Different response to climate over last 10 years.



DNR Expert Solstad: Lake Minnetonka



DNR Expert Solstad: White Bear Lake



Solstad admits:



Court’s response: 



Metropolitan Council – Neutral Expert

• WBL is a bathtub with holes.

• Just look!  

• Early tools to evaluate cumulative impact… 

• Warned of inertia. 

• Climate and pumping cause WBL decline.

• Pumping = humans.

• Detailed evidence by city on residential irrigation. 
• Annual GW more than doubled since 1980 – mainly due to summer water 

use.
• Summer water use 2-6 times of winter use. 



TX348-17



Dr. Elhassan of Metropolitan Council:



Not a new issue: 

TX32-54, 2010 Plan 
by Council 



Look at all that green grass!

TX320A-





Fact witnesses 

Home and Business owners

• Long-time lake users.

• Long docks.

• Change in plants. 

• Trees in lake bed.

DNR hydrologists, hydrogeologists

• Back door to enter more 
scientific evidence. 

• Agency knows best. 

• Long-term of WBL.

• Need to balance many interests. 



Cross of DNR Moeckel:



Time to review permits on cumulative basis

Opinion, p. 83



TX-148

Canary in the Coalmine 



DNR knew of problem, didn’t fix it

Opinion, p. 85



Business as usual is no longer an option

TX306-9



Undisputed facts: DNR Moeckel testified…



Inertia drives water use

Opinion, p. 56



USGS Model, Chapter B



DNR tension with USGS models

• DNR Ass’t Commissioner Naramore testified steady-state model not 
good enough until after DNR “saw the results” of the model. 

• Before saw results, DNR expected a 3 inch or minimal impact due to 
pumping.  Rejected model when it showed 1.5 foot drop due to 30% 
increase in pumping. 

• DNR expert Tonkin testified model was “state of the art,” and “a very 
good model.” 



DNR Moeckel on USGS model:



USGS, Chapter B

• 30% pumping increase = 1.5 ft. 
drop

• 30% increase plus low precip = 
4.8 ft drop



District Court – DNR violated MERA

• DNR violates MERA by impairing (material adverse impact to) WBL 
and Prairie du Chien Aquifer.

• DNR violates MERA by violating multiple laws.
• Draining WBL without following drainage law.

• Issuing permits impacting surface water w/o following law.

• Failing to follow law when surface water is impacted. No contingency plan, 
etc. 

• Approving GW appropriations when claiming to not have sufficient data. 

• DNR violates public trust by taking away lakebed and impact public 
use of lake.



District Court ordered . . .

• No new permits in region.

• Review/revise all permits in region.

• Consider the cumulative impact of all pumping in 5 mile area to see if 
sustainable. 

• Set pumping limits in 5 mile area. 

• Work with Metropolitan Council on conservation.

• Residential irrigation ban when lake below 923.5.

• Require a contingency plan for moving to surface water including 
schedule for planning, funding, construction, conversion to SW.



Not so fast….

• MN legislature passed a law specifically addressing this case. 

• New law stopped enforcement of order as it affects third parties. 
• DNR had to keep going in its internal review

• No change in behavior for third parties. 



Any reports on WBL?  Lots.











DNR calls WBL connected, vulnerable

TX 306-34





• 1977: Groundwater pumping for augmentation ends
• 1987-91: Drought
• 1991-95: Recovery
• 2003: WBL level divergence from precipitation

TX 12A-015





TX 33-31





• 40 wells sampled
• 31 had mix of SW 

and GW
• 11 south of WBL
• SW = 13-58% in 

those 11 wells
• WBL “likely source of 

SW”

TX293-70, 71, 88









What’s coming in future? 










